In September 2008, Ofcom submitted a consultation document dealing with the regulation of access to premium television content in the UK. Ofcom's proposal reflects some tensions in the electronic communications sector which are in part the consequence of the choice made in 2002 to exclude television content from the scope of the Regulatory Framework adopted at the Community level. The British regulator proposes a solution based on the imposition of a compulsory licensing obligation on BSkyB-the leading supplier of pay television services in the UK. In essence, this approach amounts to extending to premium television content the mandated access regime that currently applies to the telecommunications infrastructure under the Regulatory Framework. The present piece provides a critical account of the regulatory proposal and details some reasons why this move may not be justified. In addition, its likely impact on the electronic communications sector at large is examined.
Introduction
In September 2008, Ofcom-the regulatory authority with jurisdiction for the regulation, inter alia, of the television and the telecommunications in the UK-issued a consultation document (the "consultation document") in the context of its market investigation into the functioning of the pay television segment. 1 The document proposed that BSkyB, the largest pay television supplier in the UK, makes its premium television channels available to its downstream competitors on regulated terms. 2 Ofcom's proposal comes as a response to the submission made in 2007 by a number of BSkyB's competitors (BT, Setanta Sports, Virgin Media and Top Up TV) asking the regulator to submit a market reference to the Competition Commission. 3 The joint submission revolved around the competition conditions in the markets for the acquisition and exploitation of premium television content (top-flight sports events, in particular English football championships, and recent film releases), in which BSkyB has been dominant for more than a decade in the UK. The parties went as far as to request the "functional divestiture" of BSkyB, i.e. the splitting up the company into a wholesale arm, in charge of the exploitation of premium television channels and a retail arm, in charge of exploiting the pay television platform. 4 The proposals finally endorsed in Ofcom's consultation document were received by analysts as a middle-way between the demands of these competitors and BSkyB's commercial interests. 5 Instead of structural measures, the regulator expressed a preference, from a substantive perspective, for behavioural remedies-which lead, in practice, to a similar outcome-and, from a procedural perspective, did not find it necessary to submit a reference to the Competition Commission. In this regard, the regulator found it more appropriate to deal with the concerns expressed in the submission through its own power to promote competition under the 2003 Communications Act-more precisely Section 316 thereof. 6 While disagreements between BSkyB and its downstream competitors (in particular, cable operators) regarding the conditions for the supply of premium television content are not new, 7 several developments explain why Ofcom has been involved in these disputes once again at this point in time.
As a consequence of technological evolution, the number of actual and potential downstream competitors to BSkyB had already significantly increased in 2007. It can be expected that in such a context pressure mounts on the regulators to make BSkyB's premium channels more widely available.
Among the delivery technologies that are growing in importance, broadband Internet via telecommunications platforms-generally relying on xDSL standards-is the most promising one. In several Member States of the EU, most notably in France, DSL operators have captured the majority of new subscriptions to pay television services in the past three to four years. 8 In the UK, BT has launched, with little success so far, 9 its own hybrid terrestrial-DSL pay television service. BT is one of the operators which has not reached an agreement with BSkyB for the supply of the latter's premium television channels. Another one is Setanta Sports. The latter has emerged largely as a result of the intervention of the European Commission in the context of the Premier League case, in which the football league was required to make at least one of its live packages of television rights available to one of BSkyB's competitors.
More decisive than technological evolution is probably the inability of ex ante regulation to cope satisfactorily with these developments. Of particular importance is the fact that the current EU Regulatory Framework for electronic communications (the "Regulatory Framework") ignores the growing interplay between broadband, voice telephony and television services (the so-called "triple play"), since the choice was made to exclude "television content" from its scope. 10 So long as telecommunications operators were not active in the provision of television services-and this possibility was not an immediate prospect in 2002-the limited scope of the Regulatory Framework was unproblematic. In a changing environment, however, it is likely that television content has an impact on competition in electronic communications markets, without the Regulatory Framework providing for an adequate response.
For instance, with the evolution of xDSL technologies, the incumbent telecommunications operator in a given Member State may protect its dominant position in the downstream broadband market by exploiting television rights on an exclusive basis, as it is not obliged to share them with new entrants under the Regulatory Framework. This is the strategy seemingly followed by Belgacom in 2005, when it acquired the exclusive rights for the Belgian football championship.
11 By the same token, a new entrant in the broadband Internet segment may rely on the Regulatory Framework to gain access to the incumbent telecommunications operators' infrastructure, but will remain free to exploit its premium television channels at will. Unsurprisingly, telecommunications incumbents such as BT have claimed that the latter scenario, which corresponds to BSkyB's strategy, is a source of "regulatory asymmetry". 12 At first glance, it may indeed seem awkward that the incumbent telecommunications This framework does not therefore cover the content of services delivered over electronic communications networks using electronic communications services, such as broadcasting content, financial services and certain information society services, and is therefore without prejudice to measures taken at Community or national level in respect of such services, in compliance with Community law, in order to promote cultural and linguistic diversity and to ensure the defence of media pluralism. 14 BSkyB's plans to make some of its premium channels available via the DTT platform Freeview were also perceived with reluctance by Ofcom and its downstream competitors.
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The present piece examines Ofcom's proposals in their regulatory and economic context and evaluates their consequences of on the electronic communications sector at large. When compared to other Member States, the regulatory landscape concerning pay television services in the UK is peculiar in many ways. This will make the first part of the paper, together with a summary of Ofcom's proposals. The second part of the paper explains why Ofcom's intervention would depart from well-established principles under competition law. In addition, some directions for regulatory intervention in the pay television sector are proposed.
An Overview of Ofcom's Proposals

A Peculiar Regulatory Landscape in the UK
The launch of satellite pay television services represented, in the 1990s, a major development in those countries, such as UK, France, Italy and Spain, in which the vast majority of its citizens relied on analogue terrestrial television at the time. From a technological standpoint, the number of available channels increased substantially, and particularly so following the rapid digital upgrade of pay television during the mid-1990s. Other consequences were less obviously beneficial for viewers, in spite of the quality improvements resulting from them. In particular, the quick "migration" of topflight sports events, with the exception of those of "major importance" for society, 16 television involved a cultural change for viewers used to receive these services on a free-to-air basis.
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As a result, most games of the national football championship are nowadays available as a premium television channel or on a pay-per-view basis.
Competition between pay television operators has followed a similar pattern in the "terrestrial" Member States of the EU, such as those mentioned supra. Head-to-head rivalry in the markets for the acquisition and the exploitation of premium television content proved untenable in the long-run, with this leading to the consolidation of the pay television segment across the EU. Several mechanisms were put in place to tackle this tendency. Exclusive agreements between television operators and right holders became subject to permanent scrutiny under competition law. 18 Similarly, regulation at the national and the European level introduced strict conditions regarding access to the physical "bottlenecks" (in particular, technical services for pay television).
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Even though these regulatory efforts proved plainly ineffective to stop or prevent what seemed an inevitable tendency towards consolidation, competition authorities initially proved reluctant to clear mergers-which in many cases created superdominant positions, if not quasi-monopolies-until it was eventually understood that a "regulated solution" to the issues raised by mergers was preferable than an outright prohibition.
This "regulated solution" to mergers in the pay television segment rested on two major assumptions. To begin with, decisions in the field, since NewsCorp/Telepiù, 20 convey the idea, explicitly or implicitly, that the acquisition and the exploitation of premium television content are two activities that bear some features of a natural monopoly, in that competition for the acquisition and the exploitation of premium content being difficult to sustain. The pay television segment indeed showed a clear tendency to tip in favour of the leading operator. Indirect network effects can be identified at two levels of the value chain. The operator with a lead in the markets for premium television content (i.e. the operator having more attractive premium rights) tends to attract more subscribers, which in turns results improves the likelihood that the operator will successfully bid for premium content in subsequent auctions. Moreover, since consumers must typically acquire or rent costly equipment, they may subscribe to the operator with a lead in the number of subscribers; alternatively, they may wait until the market tips in favour of one of the players. 21 A second assumption underlying these decisions is that access to premium television content is indispensable for competition to be restored at the downstream level.
(Contd.)
State concerned shall draw up a list of designated events, national or non-national, which it considers to be of major importance for society. It shall do so in a clear and transparent manner in due time. In so doing the Member State concerned shall also determine whether these events should be available by whole or partial live coverage, or where necessary or appropriate for objective reasons in the public interest, whole or partial deferred coverage". 17 Alternatively, the vertically-integrated pay television operator can be required to sub-license its premium television channels in two ways. In NewsCorp/Telepiù, the merged entity accepted to sublicense its premium television channels at the wholesale level on a retail minus basis. 24 Instead of a sub-licensing obligation, a competition authority may accept that premium television channels are made available to competing pay television operators on a "self-distribution" basis. In this setting, the downstream competitor acts as an agent of the vertically-integrated operator and the latter entertains a direct relation with customers. In the merger between the French satellite pay television operators CanalSat and TPS, the Conseil de la Concurrence accepted that the new entity makes available its flagship premium television bundle Canal+ Le Bouquet on a "self-distribution" basis. The authority justified this choice by the need to strike a balance between the investments made by Canal+ in the acquisition of content and the development of downstream competition.
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Against this background, the regulatory regime to which BSkyB is subject is a very particular one, and this is explained by the particular fate of competition in the pay television segment in the UK. Satellite pay television services were launched as far back as 1989, but "head-to-head" competition between Sky and BSB collapsed in 1990, i.e. much earlier than in the rest of Member States. As a result, the remedies explored by the European Commission in horizontal mergers such as NewsCorp/Telepiù do not apply in the UK. BSkyB supplies its premium television services to cable operators at the wholesale level. 26 In its dealings with Tiscali, however, BSkyB preferred to supply its content on a self-distribution basis. 27 Agreements with other pay television operators, and in particular BT, have failed so far to come to fruition.
(Contd.)
the post-merger scenario they would "not be available in the market". 23 . NewsCorp/Telepiù, paras. 233 et seq.
Interestingly, a chance was presented to the OFT to promote a regulated solution in 2005, when BSkyB acquired the broadband operator Easynet in 2005. 29 However, the competition authority considered that remedies were not justified in that case. Drawing on the "single monopoly profit" theory, the authority considered that the vertical merger did not have an impact on BSkyB's incentives to supply its premium television channels to downstream pay television operators.
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The submission made by BT, Setanta, TopUp TV and Virgin Media requesting Ofcom to proceed with a market reference to the Competition Commission attempted to exploit the regulatory divergence between the UK and other countries in which vertically-integrated pay television operators are subject to some sort of intervention via competition law. Market references to the Competition Commission are rarely based on the anticompetitive behaviour of a single firm and focus far more often on the features in a market taken as a whole. 31 In accordance with the logic behind market references, the joint submission had to explain the ways in which the features in the pay television market that distort competition to the detriment of consumers.
BSkyB's competitors advanced the theory whereby there would be a "vicious circle" that prevents the emergence of competition at the levels of the acquisition and the exploitation of premium television content. In this sense, the vicious circle offered an explanation of the long-lasting dominance enjoyed of BSkyB in these markets. In essence, the logic of the theory relies on the assumption that premium television channels are something akin to a natural or a network monopoly, in line with what has been pointed out supra. Put shortly, the joint submission explained that BSkyB's downstream position as the leading pay television operator increases the chances that the company will successfully bid for premium television content, which in turn reinforces its downstream position as the leading pay television operator. 32 In line with the assumptions made supra by competition authorities, the parties considered that the only way in which competition could flourish at the downstream level is by imposing an obligation on BSkyB to supply access to its premium television channels on a fair, reasonable and non-discriminatory ("FRAND") basis. From this perspective, competition law remedies to tackle alleged anti-competitive practices from BSkyB would contribute little to the development of a competitive market structure.
The joint submission proposed extensive regulatory intervention. A first line of remedies dealt with the ability of pay television competitors to thrive in the market, which was to be achieved in two ways. One of them, by imposing FRAND obligations on BSkyB for the sub-licensing of its premium television channels to its downstream competitors. 33 The other one is achieved by prohibiting the so- 29 . OFT, Decision of 30 December 2005, Anticipated acquisition by BSkyB Broadband Services Limited of Easynet group plc. 30 . Ibid., para. 20: "Third parties initially assumed that Sky would be motivated to foreclose premium content by the extra revenue that could result. However, Sky's incentives are not changed by the merger as there is only one monopoly profit to be made from its position in premium channels and the incentive for it to maximise revenue is not enhanced through acquiring Easynet. Pre-merger, Sky extracted a monopoly profit from its premium channels through a strategy of widespread distribution. DSL will increase those to whom it can sell premium channels. The monopoly profit would not increase if Sky chose to limit distribution".
. OFT, Market Investigation References -Guidance about the making of references under Part 4 of the Enterprise Act,
March 2006, p. 8: "The problems referred to in the previous three paragraphs involve industry-wide market features or multi-firm conduct. It is likely that the great majority of references the OFT makes will be of that type. Generally speaking single-firm conduct will, where necessary and possible, be dealt with under CA98 or appropriate sectoral legislation or rules. It is not the present intention of the OFT to make market references based on the conduct of a single firm, whether dominant or not, where there are no other features of a market that adversely affect competition". 32 . See the Joint Submission, pp. 23 et seq. 33 . Ibid., p. 33: "An express obligation on the market leader in the provision of premium sports and movies channels to provide FRND access to third party retailers has already been imposed in a number of instances; for example, on Canal+ and Sky Italia. Whilst these access obligations were imposed on Canal+ and Sky Italia as remedies in merger cases, it called enforced "buy through" of these channels, i.e. the obligation to subscribe to a bundle of basic television services before subscribing to a premium television service. 34 The second line of remedies was intended to tackle the alleged incentives on the part of BSkyB to discriminate against its downstream competitors and proposed as the major solution a form of functional separation of BSkyB's upstream and downstream activities, 35 in a proposal that mirrors the functional separation of BT following the Strategic Review of telecommunications undertaken by Ofcom.
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Ofcom's Assessment and Remedies
Remedies were finally proposed by Ofcom in its second consultation document. The approach of the regulator to the issues raised by BSkyB's competitors is somewhat more pragmatic than the approach found in the consultation document. This is probably explained by Ofcom's preference to deal with the question through its powers under the Communications Act, as already said. This choice indeed relieved it from the need to establish that the conditions for the submission of a market reference to the Competition Commission were established.
Ofcom's assessment in the consultation document was structured around three principles: (i) the importance of premium content; (ii) BSkyB's dominance in the markets for premium content and (iii) BSkyB's incentives to give access to its premium channels to its downstream competitors.
On the assumption that, indeed, BSkyB lacked an incentive to sub-license its premium channels, 37 Ofcom examined the negative effects on consumers of the alleged lack of competition in the pay television sector. In the regulators' view, BSkyB's practices are likely to harm consumers in various ways. From a static perspective, this harm is to be expected from: (i) a reduction in the number of retailers (and platforms) from which the premium television channels are available and (ii) a limitation in the number and type of content bundles.
38 From a dynamic perspective, Ofcom expected reduced innovation in the growth of new services, such as video-on-demand, new hardware and in the development of new bundles. 39 By way of contrast, the consultation document does not establish clearly that pay television services are not priced "competitively and efficiently" in spite of BSkyB's position in the markets for the wholesale supply of premium television channels. This is so because of the inherent difficulties in determining what constitutes a "competitive and efficient" price in the audiovisual industry, characterised by very high fixed costs and close to zero marginal costs. 40 Moreover, it was difficult to establish a clear case on the basis of the international comparisons used. Conversely, Ofcom was
should be noted that the underlying rationale for the imposition of remedies in both merger cases and market investigations is broadly the same [. Premium content reduces the range of price points on premium and reduces the range of bundles of premium products with other products. More simply, decreased competition in the provision of premium content reduces pressure on retail costs relative to the counterfactual". 39 . Ibid., pp. 156-159. 40 . Ibid., pp. 159 et seq. reluctant to draw any definitive conclusions from some studies showing that subscribers to pay television services appeared satisfied with the current services. 41 Among the different remedies explored in the consultation document, the regulator expressed a preference for the imposition of a "wholesale must-offer" obligation on BSkyB, in an attempt to tackle the ability of the operator to foreclose the supply of its premium television channels to its competitors. 42 While this remedy would increase the number of retailers for the product, it would do little, as such, to ensure that alternative operators would be able to offer alternative bundling offerings that would prove sufficiently attractive. In relation with this second concern, Ofcom was particularly interested in requiring BSkyB to offer stand-alone bundles of premium television channels, which are currently unavailable as a consequence of the BSkyB's "buy through" requirement, referred to supra. Therefore, Ofcom proposed to complement the wholesale "must-offer" obligation with a proposal whereby BSkyB would be obliged to supply its premium services as a stand-alone package. 43 As mentioned in the introduction, Ofcom expressed a preference for an intervention through its powers to promote "fair and effective competition" under Section 316 of the 2003 Communications Act ("Section 316"), which applies to broadcasting licensees. 44 On the one hand, because the remedies proposed did not go as far as to plead for the "functional separation" of BSkyB, a market reference to the Competition Commission was not deemed justified. 45 On the other hand, Ofcom considered that its powers under competition law could prove ineffective, from a formal and a substantive perspective, to tackle the problems identified.
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An Analysis of Ofcom's Proposal
Methodology and Analysis in the Consultation Document
Ofcom can make use of several tools to promote competition in the sectors falling under its jurisdiction. As already said, the 2003 Communications Act empowered the authority to apply competition law provisions, and Ofcom has made use of these powers, for instance in margin squeeze cases against BT. 47 Moreover, Ofcom is in charge of the implementation of the principles stemming from the Regulatory Framework, one objective of which is the promotion of effective competition in the provision of electronic communications markets and services. 48 Even though the coincidence 41 . Ibid., pp. 163 et seq. 42 . Ibid. pp. 176 et seq. 43 . Ibid.: "In order to address our concern about the lack of stand-alone premium packages, it should be sufficient to make a stand-alone premium package available at the wholesale level; particularly as we see different platforms as being in the same retail market, this should tackle the retail-level concern". 44 between the two is not exact, 49 it is generally agreed that competition law and the Regulatory Framework share a common ground regarding principles and methodology. 50 The remedies proposed in the consultation document, which in essence amount to a compulsory licensing mechanism, stand at odds with these bodies of law, and this for several reasons. On methodological grounds, the theory of harm developed by Ofcom is incomplete if analysed from the perspective of competition law. Suffice it to recall that the consultation document merely established BSkyB's (super-)dominance in the two markets for the wholesale supply of television content and the lack of incentive on the part of the operator to sub-license its channels to its downstream competitors. In other words, Ofcom derived the existence of harm for consumers directly from the absence of an incentive to supply.
This theory of harm contradicts the common principles underlying competition law and the Regulatory Framework. Regardless of the specific provision applied, in vertical settings such as the one examined in the consultation document, a competition or a regulatory authority will complement an assessment of the ability and the incentive of an undertaking to foreclose access to an input with an additionaland indispensable-step, which is the assessment of the effects of the behaviour in question-or vertical merger, for that matter-on a downstream market. In merger cases, the relevant question is whether foreclosing access to an input results in higher prices for consumers in the downstream market. 51 The substantive standard is somewhat higher under Article 82 EC, in that such a strategy requires, at the very least, that the behaviour leads to the elimination of downstream competition. 52 The standard set in Article 12 in the Access Directive is not as strict, given that the relevant question is whether a refusal to supply access to an input at the wholesale level hinders "the emergence of a sustainable competitive market at the retail level" (emphasis added).
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The main implication of these principles is that a refusal to supply/raising rivals' costs strategy put in place by a vertically integrated company, such as BSkyB, may have neutral or positive effects on consumer welfare in the downstream market. For instance, the refusal to supply an input may spur competition in the downstream market, if the downstream rivals enjoy a larger market share than the vertically integrated company. Similarly, a foreclosure strategy may not entail a negative impact on competition where downstream competitors are able to deploy counterstrategies.
Surprising as it may be, Ofcom's consultation document expressly excludes the need to define the relevant downstream market, 54 and, a fortiori, does not assess whether Ofcom's alleged strategy would 49 . The coincidence between the two is not exact because the objectives of the Regulatory Framework go beyond the promotion of effective competition and include other social and consumer protection objectives (of which universal service is probably the most prominent example). This is so, moreover, because there are several instances in which the Regulatory Framework sets a lower standard for intervention, in particular the conditions under which shared access to infrastructure is mandated. See 53 . In accordance with Article 12 of the Access Directive acess remedies may be granted under the Regulatory Framework where "the national regulatory authority considers that denial of access or unreasonable terms and conditions having a similar effect would hinder the emergence of a sustainable competitive market at the retail level, or would not be in the end-user's interest". 54 . Ofcom's consultation document, p. 57: "Our focus is on wholesale markets. It is not necessary formally to define the downstream markets. However, when defining wholesale markets we take account of the indirect constraint that final lead to anticompetitive foreclosure in the downstream market. Because Ofcom examines the effects of a refusal to supply/raising rivals's costs strategy directly on consumers, its reasoning is problematic for an additional reason. Suggesting, as Ofcom does, that the lack of incentive on the part of BSkyB to supply its premium television channels to downstream competitors harms consumers because it limits the number of retailers for the product-and the number of platforms from which these channels would be available-would not withstand competition law scrutiny, and this from two perspectives.
First, such an approach provides little or no guidance to authorities, since it could call for intervention to promote competition in virtually every arrangement between firms. Take the example of vertical restraints. Selective or exclusive distribution systems limit the number of retailers of a product in the way described by Ofcom, and in spite of that they are regarded leniently by competition authorities. 55 Similarly, it has been often pointed out that if one ignores the ex ante investments made by a vertically-integrated company to achieve dominance in the upstream market (e.g. through the exploitation of a technology or an infrastructure) a compulsory licence will necessarily have positive effects on competition, at the very least in the sense that such a measure will increase rivalry in the downstream market. 56 However, it is clearly established under competition law that a compulsory licence is not imposed merely because a company enjoys a competitive advantage or exploits a superior product (or, conversely, because the compulsory licence would be pro-competitive). In reality, compulsory licences under competition law are only imposed under very strict circumstances, precisely because the investments made ex ante by the dominant company-and the need to preserve the incentives to invest-are valued. 57 To the extent that it takes into account the importance of preserving the incentives to invest in infrastructure, the Regulatory Framework is not fundamentally different in this regard. 58 From the opposite perspective, Ofcom's argument can be said to be incomplete, insofar as compulsory access to an input controlled by an upstream dominant company may not, as such, benefit consumers-at the very least if by benefit one means an improvement in the welfare of consumers. Interestingly, an argument in this sense was advanced in the context of past investigations into the pay television market in the UK, when some authors (and cable companies) argued that the wholesale rates applied by the satellite operator, based on the "retail minus" principle, left unaffected BSkyB's ability to charge monopoly prices in the downstream market. 59 In other words, for a compulsory licensing The more fundamental problem is that, from an ex post perspective, excluding rivals from any property rights valuable and unique enough to enjoy monopoly power will generally constrain consumer choice, lower output, and raise prices, thus producing allocative inefficiency. This is certainly true with intellectual property, where sharing is normally costless, and thus any dissemination of the knowledge protected by the property right will produce more efficient competition in using that knowledge. But it is also true with any other kind of physical property that gives the owner monopoly power, assuming sharing is not more costly than the efficiency gains from competitive use of the property". 57 Summing up, Ofcom's assessment departed from standard competition law analysis and methodology, and this in turn explains why the consultation document lays down less stringent standards for the imposition of a compulsory licence on BSkyB. This conceptual divergence raises a more fundamental question. While there is certainly no obstacle in theory to Section 316 departing from competition law, the idea that a regulatory authority could endorse simultaneously two different standards when promoting competition in electronic communications markets should be seen with suspicion.
Choice of Section 316 as a Legal Basis: Implications
Ofcom's choice to intervene on the basis of Section 316 of the Communications Act (instead of submitting a market reference or relying on its powers to enforce competition law provisions) can indeed be objected as such. To be sure, it is not the first time that Ofcom uses its powers under this provision. In particular, Ofcom has adopted two codes of practice dealing with access to electronic programme guides 60 and cross-promotion of programmes 61 relying on the same legal basis. However, these precedents cannot be easily compared with the form of large scale intervention proposed in the consultation document. The limited use of this provision in past proceedings by Ofcom gives the impression that Ofcom's boundaries of action under Section 316 are not yet properly defined and that, more importantly, there are no clear objectives underlying Ofcom's intervention to promote "fair and effective competition" in broadcasting markets. By way of contrast, there is growing consensus whereby competition policy should ultimately be guided by efficiency and consumer welfare.
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A regulatory environment that, in the absence of a solid rationale clearly defined ex ante, allows for the coexistence of two opposing competition law standards is likely to undermine legal certainty, insofar as the regulator would be given the chance of choosing between the rules better serving its purposes depending on the circumstances at stake in any given case. This risk became clear in the consultation document. After much controversy in the past few years, the most recent policy documents of the European Commission have insisted on the fact that the primary objective of Article 82 EC should be the protection of consumers, and not of the competitors of the dominant firm. 63 In contrast, the consultation document does not hesitate to take the welfare of competitors into account when delineating the guiding principles of the wholesale "must-offer" remedy.
For instance, when evaluating whether to rely on Article 82 EC (and its national equivalent), Ofcom considered that, even if BSkyB's behaviour were to be found abusive, competition law would not allow to take into consideration the viability of less efficient competitors when imposing remedies. .] if we saw fit to determine a wholesale price designed to facilitate entry, that price would be based on different cost data from a test of whether Sky was applying a CA98 margin squeeze. Specifically, a remedy intended to promote competition might seek to reflect the lack of scale economies of a new entrant. The CA98 margin squeeze test is more focused on an equally efficient operator. It might therefore generate a different result and in this case be less effective at promoting the dynamic benefits of competition".
Ofcom conceded in its assessment that BSkyB might be more efficient than its competitors and that, to the extent that it is so, intervention would not be afforded under competition law-suffice it to recall in this regard that Ofcom found no clear evidence that BSkyB was charging excessive prices. 65 On the other hand, Ofcom saw no obstacle in promoting the entry of less efficient competitors under Section 316.
Ofcom's inclination in the consultation document to equate "effective competition" in pay television with increased rivalry in the marketplace for the provision of these services (even at the price of promoting inefficient entry) should also be put in perspective. The gradual shift in the enforcement of competition law towards efficiency and consumer welfare (at the expense of the protection of rivalry in the marketplace as such) is explained by an effort on the part of competition authorities to avoid contradictions in policy-making that had become apparent and that were in part explained by a concern with rivalry in the marketplace. 66 In this sense, authorities have in general conceded that, where rivalry is protected over efficiency, the incentives of companies to compete will tend to be harmed, without this resulting in any tangible benefits for consumers (if not the opposite). The ways in which Ofcom's proposed remedies can be said to lead to anticompetitive results will be examined infra.
It is submitted that the wealth of precedents in the field competition law and the gradual evolution in policy-making by specialised authorities should not be ignored by Ofcom when using its powers under Section 316. Thus, if Ofcom chooses to depart from current competition law standards for intervention so as to give more prominence to rivalry in the marketplace, the rationale and the objectives behind this choice should be clearly identified ex ante, as already pointed out. This is all the more so if one takes account of Ofcom's self-declared bias against intervention. For instance, the substantive conditions under which access may be granted in accordance with the Regulatory Framework are less stringent than those applying under competition law. In addition, these conditions appear to reflect a concern with developing rivalry at the downstream level. However, the reasons why this is so are adequately identified, and this is not true in the case of Section 316.
Setting lower standards for promoting rivalry under the Regulatory Framework may be justified if one considers that incumbent telecommunications operators enjoyed exclusive rights for a long period of time and that some elements of their infrastructure bear natural monopoly features. In any event, access remedies under the Regulatory Framework are only justified where a given market satisfies the so-called "three criteria test". 67 In particular, this test requires evidence of the existence of "high and 65 . Ibid.: "One of the potential reasons we identified for Sky's lack of incentive to supply was possible differences in efficiency between Sky and other retailers. If that were the case, an abuse might well not have taken place, but the negative impact on competition and consumers that we have identified would still exist. If we were to rely on our powers under CA98, we would not be able to address this competition problem absent an actual finding of anticompetitive behaviour". 66 . For instance, the Guidelines on vertical restraints, referred to supra, following heavy criticism of a system that was non-transitory", structural or legal, barriers to entry in the market under scrutiny. In this sense, the "three criteria" test can be said to reflect a presumption that anticompetitive foreclosure of the downstream market would result if access remedies were withdrawn.
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As can be seen, before Ofcom chooses to extend to premium television content the access remedies applying to BT under the Regulatory Framework, two prerequisites should be satisfied. From a substantive perspective, Ofcom should define the policy objectives underlying Section 316, and the reasons why these objectives would be jeopardised if current competition law standards were applied. Whether or not Ofcom chooses to depart from current competition law standards, it would still be necessary to assess the effects of BSkyB's behaviour on competition using the methodology shared by competition law and the Regulatory Framework. Some principles for the assessment of BSkyB's behaviour on the basis of these two prerequisites are proposed infra.
Some Guiding Principles for the Assessment of Competition in Pay Television Markets
An evaluation of the impact of BSkyB's refusal to license its premium television channels on competition requires assessing whether the ability and the incentive to compete of BSkyB's rivals at the downstream level is affected by lack of access to premium television channels. An adequate definition of downstream markets and an analysis of the conditions under which operators compete therein is a necessary step in this assessment.
As far as the definition of downstream markets is concerned, two relevant levels can be identified in the broadcasting value chain. There is a wholesale level, in which television channels negotiate distribution with multichannel operators, and a retail level, in which multichannel operators bundle these channels and offer them to viewers.
Ofcom's market definition at the wholesale level, which identifies a market for premium sports and another one for premium cinema, finds some support in the most recent practice of competition authorities. 69 Therefore, it is probably a sterile exercise to contest Ofcom's finding that BSkyB holds a dominant position in the two wholesale markets for premium channels. Where the consultation document provides less guidance is in the definition of retail markets, even though it hints at the existence of a downstream pay TV market in some passages. 70 It is beyond the scope of this piece to define markets in detail. Suffice it to mention that an overview of the television sector in the UK gives some hints about the candidate downstream markets. There are three major multichannel distributors in the UK, the DTT subscription-free service Freeview, with more than 9 million "Freeview only" households, and the subscription-based services BSkyB-with a similar number of subscribers-and Virgin Media, with almost 3.5 million subscribers. 71 The role of DSL providers, which is on the rise in other Member States of the EU, is still marginal.
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The first relevant question should then be whether Freeview, on the one hand, and competing multichannel operators using other delivery technologies, on the other, are part of the same relevant market. It is submitted that there are probably little reasons to exclude Freeview from the broad candidate retail market for the multichannel distribution of television services. Freeview offers more than 30 channels, generalist and theme-based, including Setanta's premium offer-and, if approved, a selection of BSkyB's premium channels-and is in this sense difficult to differentiate from the offers coming from operators exploiting competing delivery technologies. 73 Therefore, it is likely that Freeview exerts a competitive constraint on other, subscription-based, multichannel operators. 74 If one assumes that there is a single retail market for multichannel television, this market would boast three prominent players, none of which would be dominant.
Television services are increasingly provided together with other services in "triple play" and "quadruple play" bundles. This explains, for instance, the takeover of Easynet by BSkyB in 2005 and the launch of BT Vision. As a result, a market for "triple play" bundles, or for broadband Internet services, may need to be identified alongside the market for the multichannel distribution of television services. Besides BSkyB, operators in this second market for broadband Internet services would include Virgin, BT and other DSL operators, such as Tiscali. In bundling settings, the relevant market may be defined as encompassing not only the separate products but also the bundle; alternatively, the bundle may form a relevant market of its own alongside the markets for the separate products. 75 The question seems to depend in this regard on the differences between the price charged for the bundle and for each of the products. 76 It is in this environment that the harm for competition and consumers stemming from BSkyB's commercial strategies should be examined. As already pointed out, it is not because BSkyB does not have an incentive to supply its premium television channels to other downstream operators that competition and, by extension, the welfare of consumers, will necessarily be harmed. Two of the issues analysed in the consultation document could be reconsidered. Ofcom derives the harm to competition in the downstream market from the alleged "importance" of premium content. The harm for consumers, in turn, is assessed with regard to the lack of access to BSkyB's premium channels from some of the distributors.
It is submitted that the "importance" of premium television content is not an adequate starting point to examine the convenience of regulatory intervention, as it lacks precision. From a competition law perspective, an adequate benchmark would consist of examining whether premium television content is indispensable within the meaning of the IMS Health line of case law, 77 or, alternatively whether lack of access to premium content harms the ability to compete of downstream competitors to the extent that this results in higher prices for consumers. 78 73 . It must be noted that DSL providers such as BT have launched their pay television services with hybrid decoders from which Freeview is accessible via terrestrial delivery while on-demand content is delivered via DSL platforms. 74 . In the NewsCorp/Telepiù Decision, the European Commission excluded analogue terrestrial television from the "pay-TV" market in which the merging entities were found to be active. Interestingly, however, the authority acknowledged already in that case-decided in 2003-that the frontiers between the two markets were likely to dissipate in the future with the introduction of digital terrestrial television (see NewsCorp/Telepiù, para. 39 order to determine whether a product or service is indispensable for enabling an undertaking to carry on business in a particular market, it must be determined whether there are products or services which constitute alternative solutions, even if they are less advantageous, and whether there are technical, legal or economic obstacles capable of making it impossible or at least unreasonably difficult for any undertaking seeking to operate in the market [...]. 78 . The Non-horizontal merger Guidelines refers (in para. 18) to the notion of "anticompetitive foreclosure" in the following terms "the term 'foreclosure' will be defined to describe any instance where actual or potential rivals' access to supplies or markets is hampered or eliminated as a result of the merger, thereby reducing these companies' ability and/or incentive A comparative analysis of the structure of competition in other Member States casts some doubts on the assumption that premium content is indispensable for competition to take place in a downstream market. An interesting insight comes from the situation of competition in countries where cable is the default delivery technology and the take-up of multichannel television is near-universal, such as Germany or the US. In both cases, the take-up of premium television channels is significantly lower than the total number of subscriptions to cable television. In the US, about 43 percent of cable subscribers-of a total of around 65 million-subscribe to a premium television service. 79 The take-up of premium television in Germany is placed at around 3 million subscriptions, 80 while more than 50 percent of the 35 million households in the country subscribe to cable. 81 Without ignoring the relevance of country differences, these figures suggest that the potential number of subscribers to a multichannel or a broadband "triple play" service may be significantly higher than the potential number of subscribers to a premium television services. In other words, there appears to be a large "contestable" share of television viewers that may be less willing to subscribe to a premium television service, and for which multichannel distributors may compete.
An interesting example has to do with the evolution of the television sector in France in recent years. Since the merger between CanalSat and TPS in 2006, the number of subscribers to the premium bundle Canal+ Le Bouquet has remained fairly stable at around 5 million. 82 By way of contrast, the number of subscribers to television via DSL has exploded during the same period, being the platform of choice for more than 15 percent of households-with as many as 4.5 million subscribers-up from a mere 3 percent in 2006.
83 These figures suggest, again, hat the potential for growth of basic multichannel services is very important in traditionally "terrestrial" countries such as France or the UK, as a result of the development of triple play bundles. Bundling of broadband and television services represents a shift from previous business models in which multichannel distributors relied exclusively on premium television content to attract subscribers.
This overview is an invitation to examine thoroughly whether lack of access to premium content truly harms the ability of multichannel distributors to compete with BSkyB at the downstream level. From a different perspective, this overview also suggests that consumers in the UK may be adequately served under the current market structure, with BSkyB and Virgin, on the one hand, and Freeview, on the other, providing attractive and complementary multichannel offers. In this regard, it is not clear whether, and why, the landscape that would emerge under the proposed intervention would represent a meaningful improvement for consumers.
One should also note that, as technology develops, BSkyB's competitors will gain new tools. Pay-perview and video-on-demand represent an evolution with regard to "first-window" film channels such as Sky Movies. BSkyB's competitors acknowledged in their joint submission that rights for these film windows are generally sold on a non-exclusive basis by the major studios, meaning that access to this type of content would in principle not be an issue. 84 Interestingly, cable and DSL have a technological advantage when compared to satellite, in that the latter lacks a "return channel". (Contd.) to compete. As a result of such foreclosure, the merging companies -and, possibly, some of its competitors as wellmay be able to profitably increase the price charged to consumers. These instances give rise to a significant impediment to effective competition and are therefore referred to hereafter as 'anticompetitive foreclosure". 79 In any event, a meaningful assessment of the overall effects of BSkyB's lack of incentive to supply its premium content cannot ignore the overall conditions of competition in the downstream market. Ofcom's consultation document seems to assume that "symmetric competition" in the downstream market-i.e. a downstream market in which all operators have access to premium content-delivers a superior outcome for consumers than the asymmetric statu quo, but this is not necessarily true. One should bear in mind that BSkyB and other "triple play" operators compete across the whole range of broadband products, not only television. In this context, lack of access to content by BSkyB may very well stimulate competition at the downstream level, and not the opposite. Suffice it to recall that BT and Virgin Media currently have about twice as many broadband subscribers as BSkyB. 85 If BSkyB's competitors react to the changing environment by reducing prices for broadband services or by developing counterstrategies, it is difficult to see why consumers would be harmed by the exclusive exploitation of premium television content by the satellite provider. By the same token, "symmetric competition" may in fact reduce the competitive pressure BSkyB exerted on broadband leaders, thereby contributing to making broadband markets more rigid. In this sense, it is submitted that any form of regulatory intervention that shields the position of the incumbents in any given market is not obviously desirable.
More generally, one of the major flaws of the consultation document is that Ofcom does not examine the potential anticompetitive effects of the remedies it proposes. These remedies have an impact both on the homogeneity of broadband offers 86 (all operators would in principle have access to the same range of products) and on transparency in the market (wholesale rates being regulated both for infrastructure and for content). The concern that regulatory intervention could pave the way for tacit collusion is probably important enough to be considered by the regulator. 87 It must moreover be noted that, after several years of rapid growth, broadband markets, while not declining, are entering maturity, making it difficult for operators to gain new subscribers as rapidly as in the past, which may prove a more favourable context for tacit collusion. Beyond the risk of tacit collusion, it is questionable whether Ofcom should favour a regulatory landscape in which all operators offer a homogeneous, commoditised, broadband product and have little scope for horizontal differentiation.
Conclusions
Ofcom's consultation document can be interpreted as a logical reaction to the absence of an adequate framework to deal with pay television. Technological convergence seems to be emerging in the way that had long been promised, with DSL providers being active in the provision of television services and with a growing take-up of triple play offerings. This trend will not do anything but accelerate as legacy infrastructures are upgraded. Because television content was excluded from the Regulatory Framework in 2002, several choices must now be made to deal with the interaction of television and telecommunications.
Players in the pay television segment, including upstream content providers and channel operators, prefer to deal on an exclusive basis in the majority of cases, and this explains, at least partly, the tendency towards monopoly shown in the sector. By way of contrast, the regulatory strategy to promote the emergence of a competitive market enshrined in telecommunications regulation is based on the idea of replication. In this regard, the Regulatory Framework requires that both the new entrant and the incumbent have access to the latter's infrastructure on a transparent and a non-discriminatory basis, with the functional separation of BT being the most accomplished regulatory effort to achieve replication. The choice that regulators like Ofcom now face boils down to opting between a model based on the ability to replicate premium content offerings (i.e. extending the telecommunications model) and another one based on competition law, in which the trigger for intervention would be anticompetitive foreclosure.
Ofcom favours the replication model. The proposal can be seen as a victory for "regulatory symmetry" in that BSkyB would no longer be able to rely on BT's infrastructure while being able to exploit at will its premium channels. Interestingly, the French legislator has recently been debating on whether to follow the replication model, but for the opposite reasons. The acquisition of television rights on an exclusive basis by France Télécom is perceived in France as a strategy on the part of the incumbent to re-monopolise broadband Internet markets. 88 In other markets, such as Belgium, the pure competition model has been preferred, and Belgacom acquired in 2008 the exclusive rights for the national football championship for the second time in a row, without it being obliged to share this content.
89
A close analysis of the consultation document invites for caution before making a choice in either direction. The main concern with Ofcom's proposal comes from the fact that the authority has not identified clear principles and objectives underlying the extension of the replication model to television on the basis of Section 316 of the Communications Act, and this is not without problems from the perspective of legal certainty.
From a substantive standpoint, the analysis supra shows that there are at least two fundamental ways in which premium television content and telecommunications infrastructures as the local loop differ from one another. The first one has to do with the alleged "indispensability" of premium content for downstream competition to emerge. The second one concerns the dynamic features of television markets, in which a number of developments ("triple play" bundling, growth of video-on-demand) may undermine BSkyB's position at the wholesale and the retail levels in the future.
Further stages in the market investigation will hopefully help define (and refine) Ofcom's position. 88 . At the time of writing, the issue of exclusivity over television content in electronic communications markets was being discussed in the French Parliament. 89 . "Belgacom obtient les droits TV", Le Soir, 3 June 2008.
